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Bef ore Morgenstern, Burt and Porter, Menbers.
DECI SI ON

MORGENSTERN, Menber: This matter is before the Public
Enpl oynent Rel ations Board (PERB or Board) on appeal by Charging
Party, Tony Petrich, of a PERB adm nistrative |aw judge's (ALJ)
refusal to allow a pre-hearing amendnent to the conplaint issued
in the above-listed cases. Wile noting various "technica
probl ens"” with the proposed anmendnent, the ALJ based her deci sion
primarily on her conclusion that allowance of the anendnent woul d
circunvent the investigatory procedures established by PERB.

On appeal, Charging Party asserts that there were no
technical problenms with the proposed anmendnent, and that the ALJ
erred by not determ ning herself whether the anendnent stated a
prima facie case.

For the reasons that follow, we affirmthe disallowance of

the proffered anmendnent.



PROCEDURAL SUMVARY

Both cases were before the Board earlier as appeals of
partial dismssals. The partial dismssals were affirnmed in

Ri verside Unified School District (1985) PERB Decision No. 510

and Riverside Unified School District (1985) PERB Deci sion

No. 513. The remaining allegations, |isted below, were the
subject of conplaints against the R verside Unified School
District (District). The conplaints alleged various acts of
reprisal for engaging in activities protected under the
Educati onal Enpl oynent Rel ations Act (EERA).l The cases were
| ater consoli dat ed.

Case No. LA-CE-2112

1. Placenment of a letter from Principal Mary Ann Sund,
regarding work keys, in Charging Party's personnel file on
Decenber 10, 1984.

2. Placenent of a letter from Sund, regarding Charging
Party's absence fromwork, in his personnel file on Decenber 11,
1984.

3. Placenent of a letter from Sund, regarding obtaining
work keys prior to beginning work, in Charging Party's personnel
file on Decenber 19, 1984.

Case No. LA-CE-2130

A.  Placenent of a correction neno by Sund, erroneously

dated January 8, 1984 (should be 1985), in Charging Party's

'EERA is codified at Governnment Code section 3540 et seq.



personnel file. The nmeno concerned Charging Party's all eged
refusal to follow instructions regarding renoval of |eaves.

_ B. Sund's recomendation that Charging Party be di sm ssed
as a result of the January 8, 1985 neeting with Charging Party,
menorialized in Sund's January 17, 1985 neno.

C. Assistant Superintendent Frank Tucker's January 30, 1985
letter to Charging Party (placed in the personnel file and sent
to payroll) advising himthat his pay would be docked for any day
he is absent due to illness from February 8, 1985 to June 30,
1985, wunless he provided a doctor's witten verification of
i1l ness.

On June 18, 1985, Charging Party filed a proposed "First
Amended Charge" alleging that, on June 5, 1985, when viewi ng his
personnel file, he found that the follow ng docunents had been
pl aced there:

|. Decenber 3, 1984 letter from Charging Party to Sund
confirmng the results of a neeting on Novenber 20, 1984
concérning the union's right to a bulletin board at the worksite,
and response from Sund on sane date.

1. January 8, 1985 letter from Tucker to Charging Party
explaining why it would be inproper for Sund to accept a
Christmas gift (a hubcap) from Charging Party, and asking that
it be picked up at his office.

I11. Novenber 6, 1984 letter from Sund to Charging Party's

uni on representative, Alan Aldrich, regarding Charging Party's



failure to schedule a neeting within the tine Sund requested.
The neeting concerned a conplaint against Charging Party nmade by
anot her enpl oyee.

Charging Party does not specifically allege that the contents
of the docunents constitute reprisal, but that the placenent of

docunents in his personnel file without prior notice to him

constitutes the unlawful conduct. He clains that the placenent

of these docunents in his personnel file was in reprisal for his
various protected activities, and that the lack of prior notice
viol ated the existing agreenment between the District and the
California School Enployees Association, as well as past

practice. Further, he asserts that such violation constitutes an
unl awful wunil ateral change.

DI SCUSSI ON

PERB Regul ati on 326472 provides for amendnments to conplaints

at the pre-hearing stage. The regulation directs the Board agent

2pERB Regul ations are codified at California Administrative
Code, title 8, section 31001 et seq. At the tine in question,
Regul ati on 32647 provided as follows (effective Novenber 9,
1985, this Regul ati on was changed):

Anendnent of Conpl aint Before Hearing.

(a) The charging party may nove to amend the
conplaint. Before hearing, the charging
party may nove to anmend the conplaint by
filing an anended charge and request to anend
conplaint wth the Board agent in conpliance
with Section 32615. |If the Board agent
determ nes that anendnment of the conpl aint

is appropriate, the Board agent shall issue



to issue an anended conplaint if he or she deens such anendnent
to be "appropriate.” The Board agent is further directed to
refuse to issue an anended conplaint if the proposed anendnent
does not state a prima facie case.

In the instant case, the ALJ based her disallowance of the
anendnent primarily on her view that allow ng the anendnent
woul d circunvent the investigatory procedures established by the
Board. ¥ She was presumably referring to the procedures for
the processing of original charges established by PERB Regul ation
32620. VWhile it is certainly preferable that charging parties
include all possible allegations in their original charges prior

to the issuance of a conplaint, the existence of Regulation 32647

an anended conplaint in accordance with
Section 32640.

(b) If the Board agent finds that the
pre-hearing anendnent to the charge does not
result in the establishnent of a prim facie
case, the Board agent shall refuse to anend
the conplaint. The charging party may
appeal a refusal to anend the conplaint in
accordance with Section 32635.

3The ALJ al so noted other perceived deficiencies, nost
notably, (1) the failure of Charging Party to serve the proposed
anendnent on the District's attorney of record, and (2) that
sone of the allegations seemto nerely set forth argunents in
support of the pending conplaint. W find no nerit in these
contentions. Wile it may have been courteous to serve the
District's attorney of record rather than the D strict
superi ntendent (who was served), Regulation 32142 provides that,
in the case of a public school enployer, the superintendent is a
proper recipient of service. The allegations in the proposed
anendnent are of no direct relevance to the allegations in the
pendi ng conplaint. Further, Charging Party clearly asserts that
the new all egations constitute independent violations of the Act.



reflects that post-conplaint anmendnents are specifically
contenpl ated by the Board and are not inherently inproper.

If the ALJ neant to inply that post-conplaint anmendnents are
i nherently inproper, that viewis erroneous. The ALJ, instead,
may have been asserting that econony and fairness would be better
served by the filing of a new and separate charge. The anendnent
was tinmely on its face, therefore, it could have been filed as a
new charge. Regardless of what the ALJ actually intended, her
stated reason for disallow ng the anendnent is too vague to allow
us to conclude whether or not she properly entertained the
amendnent pursuant to Regul ation 32647(a), i.e., whether the
anendnment was "appropriate.” However, it is not necessary to
remand for clarification of the disallowance, for the record is
sufficient to allow an independent review of the propriety of the
amendnent .

Certainly, potential prejudice to the opposing party is a
maj or consideration in determ ning whether an amendnent is to be
al l oned. 4 Absent undue prejudice to the opposing party, where

a tinely anmendnent is closely related to the allegations in the

*The National Labor Relations Board (NLRB) generally
al l ows post-conpl ai nt anendnents where such anendnents do not
prejudi ce the respondent. See, e.g., Arkansas Best Freight
System Inc. (1981) 257 NLRB No. 63 [I07 CRRMI496] and (i nton
Corn Processing Co. (1980) 253 NLRB No. 84 [106 LRRM 1039T.
Potentral prejudrce to the opposing party is also the critical
factor used by both the California and federal courts in
determ ning the all owance of anendnents. Wtkin, California
Procedure, 3d Ed., V. 5, p. 537; Wight and M|l er, Fédera
Practice and Procedure, V. 6, section 1484. -




pendi ng conpl ai nt, the anendnent should be allowed. However,
where a tinely amendnent has only a tenuous relation to the
pendi ng conplaint or is wholly unrelated, prejudice is nore
i kely because the respondent would have to defend agai nst an
unanticipated claim \Were new allegations arise out of the
sane facts and circunstances as those in a pending conplaint,
the all owance of an amendnent serves the principles of econony
and finality. |In contrast, where an anendnent is unrelated to a
pendi ng conpl aint, these principles are not necessarily served.
Under sone circunstances, an unrelated anendnent nmay be better
characterized as a new charge and best filed as such.®

In the instant case, the circunstances surroundi ng Charging
Party's proffered "anmendnent"” mlitate against its all owance.
The new al l egati ons do not have any direct relevance to those in
the conplaint. VWhile sone of the allegations in the conplaint
al so involve placenent of particular docunents in Charging
Party's personnel file, the gravanen of the allegations in the

anmendnent differs in that it is the placenent w.thout prior

notice that allegedly constitutes reprisal. Further, the
existing allegations relate to actions taken in Decenber 1984
and January 1985. The anendnent relates to actions discovered

in June 1985. All three of the documents referenced in the

W& do not mean to inply that all post-conplaint anendments
which are not closely related to the pending conplaint should be
di sal lowed. In sone circunstances, such amendnents do serve the
principles of fairness, econony and finality and, therefore,
shoul d be al |l owed.



anendnent were nentioned in Charging Party's original charges,
but in conjunction with allegations |ater dismssed.

W note that the hearing on the existing conplaint has been
conpleted and the nmatter has been submtted to the ALJ for
decision. W also note that the proffered anendnent is
apparently tinely, independent of the filing date of the original
charge. Further, if the attenpted anendnent is treated as a new
and separate charge, rather than as an anmendnent to the existing
conplaint, Charging Party will have the opportunity to clarify
his allegations and, should they be deened insufficient, he wll
have the opportunity to anend. G ven these considerations and
the lack of relatedness to the existing conplaint, we conclude
that the proffered anmendnent should be disall owed. However, we
will consider Charging Party's filing as a new and separate
charge, constructively filed as of June 18, 1985, the date of

its filing as an attenpted anendnent.

ORDER

We hereby AFFIRM the disall owance of the proffered anmendnent.
The general counsel is instructed to process the proffered
anendnent as a new and separate charge, in accordance with PERB

Regul ati on 32620.

Menbers Burt and Porter joined in this Decision.



